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I. INTRODUCTION AND PROCEDURAL HISTORY

This matter comes before the Public Service Commission of South Carolina

("Commission") by way of the Application filed on December 7, 2007, by Duke Energy

Carolinas, LLC ("Duke Energy Carolinas" or "Company") pm'suant to S.C. Code Ann. §

58-33-225 for approval of Duke Energy Carolinas' decision to incur pre-construction

project development costs for the Company's proposed William States Lee, III Nuclear

Station in Cherokee County, South Carolina ("Lee Nuclear Station"). The Company

incurred pre-construction costs of approximately $70 million through December 3t,

2007, and estimated that it will incur up to an additional $160 million for the period

Janua12¢ 1, 2008, through December 31, 2009. In this Application, Duke Energy

Carolinas is seeking Commission approval to conduct the necessary development work to

ensure that the Lee Nuclear Station remains an option to serve customer needs in the

2018 timeframe.
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The Commission'sDocketingDepartmentinstructedDuke EnergyCarolinasto

publish,onetime, aNotice of Filing andHearingin newspapersof generalcirculationin

the areasof the Stateaffectedby the Application. The Notice of Filing and Hearing

indicatedthe nature of the Company'sApplication and advisedall interestedparties

desMngto participatein the scheduledproceedingof the mannerandtime in which to

file the appropriatepleadings.The Companywas also requiredto directly notify all

customers.The Companyfurnishedaffidavits demonstratingthat the Notice was duly

publishedin accordancewith theDocketingDepartment'sinstructionsandcertifiedthat a

copyof theNotice wasmailedto eachaffectedcustomer.

The S.C. Energy Users Committee("SCEUC"), representedby Scott Elliott,

Esquire,filed a Petitionto Interveneon January31,2008.Friendsof theEarth("FOE"),

representedby RobertGuild,Esquire,filed a Petitionto InterveneonMarch3,2008.The

petitionswere not opposed.The Office of RegulatoryStaff ("ORS"), automaticallya

party pursuantto S.C. CodeAnn. § 58-4-10(B) (Supp.2007), was representedby C.

LessieHammonds,Esquire and Nanette S. Edwards,Esquire. M. John Bowen, Jr.,

Esquire,MargaretM. Fox,Esquire,andSue-AnnGeraldShannon,Esquirefiled aNotice

of Limited Appearanceon behalf of WestinghouseElectric Co., LLC, and Stone&

Webster,Inc. ("Westinghouse/S&W"or "Westinghouse/Stone& Webster") for the

limited purposeof protectingthe diselosm'eof certaincommercially-sensitivedocuments

in the proceedingthat belongedto Westinghouse/S&W.Duke Energy Carolinaswas

representedby Frank R. Ellerbe, III, Esquire and Bonnie D. Shealy, Esquire, of

Robinson,McFadden& Moore,P.C.andLawrenceBowenSomers,Esquire,andKodwo
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Ghartey-Tagoe,Esquire,attorneysfor DukeEnergyCorporation.On February20,2008,

the CommissionissuedOrderNo. 2008-100grantingpro hac vice admission for Mr.

Somers and Mr. Ghartey-Tagoe. Collectively, SCEUC, FoE, ORS, and Duke Energy

Carolinas are referred to as "the Parties" or individually as a "Party."

The pre-filed direct testimony of Ellen T. Ruff, President of Duke Energy

Carolinas; Dhiaa M. Jamil, Group Executive and Chief Nuclear Officer for Duke Energy

Carolinas; and Janice D. Hager, Managing Director of Integrated Resource Planning and

Environmental Strategy for Duke Energy Corporation, were filed by the Company on

March 6, 2008. Pre-filed testimony of Nicholas Phillips, Jr. was filed by ORS on March

20, 2008. Pre-fited testimony of Peter A. Bradford was filed by FoE on March 20, 2008.

On April 2, 2008, the Company filed the Rebuttal Testimony of Dr. Julius Wright,

President of J.A. Wright & Associates, Inc. FoE filed the Sun'ebuttal Testimony of Mr.

Bradford on April 13, 2008.

The heating in the case began on Tuesday, May 6, 2008, during which time Duke

Energy Carolinas' witness Janice Hager presented her testimony in which she discussed

how the Integrated Resource Planning process for the 2007 Duke Energy Carolinas

annual Plan, filed in docket No. 2005-356-E, demonstrates that the Company should

continue the development of the Lee Nuclear Station. Counsel for FoE questioned Ms.

Hager regarding her analysis of costs related to the facility to which Duke Energy

Carolinas objected. Counsel for FoE and for Duke Energy Carolinas presented argument

as to whether the information should be disclosed to the public. The Commission ruled
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that no internalanalysisof coststhat hadnot beenrevealedpublicly would besubjectto

disclosurewithout aconfidentialityagreementin place.

The hearingcontinuedon Wednesday,May 7, 2008, during which time FoE's

witnessPeterA. Bradfm'dpresentedhis direct and surrebuttaltestimonyin which he

contendedthat the Companycould not establishthe prudenceof its decisionto incur

preconstructioncostswithout providing reliableevidenceof the costof the unit andits

impacton rates.Thehearingreconvenedon Monday,May 12,2008,atwhich timeDuke

EnergyCarolinaspresentedthedirecttestimonyof Ellen T. Ruff andDhiaaM. Jamil,and

the rebuttaltestimonyof Julius A. Wright. Ms. Ruff discussedthe importanceof the

requestedapprovalto the Companyandassertedhow its proposedLeeNuclearStation

fits into the Company'sstrategicplans to meet customers'needsfor reliable, cost-

effectiveelectricity while modernizingits fleet, increasingdiversity amonggeneration

resources,reducingits environmentalfootprint, andincreasingits energyefficiencyand

conservationprogramsandpromotionof renewableresources.

Mr. Jamil discussedthe developmentwork performedand costsincurl"edto date

by Duke EnergyCarolinasfor theLeeNuclearStation.Healsodescribedthe anticipated

developmentwm'k. At thehearing,Mr. Jamilwasquestionedby CommissionerMoseley

about the cost of the plant. Duke Energy Cm'olinasrequestedthat the Commission

protect the cost estimateinformation from public disclosureto protect the Company's

ability to negotiatethe lowest possibletotal cost. In addition to argumentsby Duke

EnergyCarolinas'counsel,Mr. Jamil fm_therexplainedthe importanceof protectingthe
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costinformation.The Commissionclosedthehealingto thepublic to preventdisclosure

of theconfidentialcostestimates.

Dr. Wright testifiedasto the statutoryprocesswhich providesmultiple avenues

for Commissionreviewandapprovalof costsrelatedto newnucleargeneration,andhis

belief thattheCompany'sapplicationshouldbeapproved.ORSwitnessPhillips testified

to his opinion that Duke Energy Carolinas'decisionto incur pre-constructioncoststo

preservenewnucleargenerationasaresourceoptionis reasonableandprudent.

On May 14,2008,the Companyfiled DukeEnergyCm'olinasLate-FiledExhibit

No. 3, providing detail behindDuke Energy Carolinas'estimated$230 million in Lee

Nuclear pre-constructioncosts through December31, 2009, as requestedby the

Commission.

Baseduponconsiderationof thepleadings,testimony,andexhibitsreceivedinto

evidenceattheheating,andtherecordasawhole,theCommissionmakesthefollowing:

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Duke Energy Carolinas, LLC is a public utility with a public service

obligation to provide electric utility service to customers in its se_wice area in South

Carolina and is subject to the jurisdiction of the Commission.

2. The Commission has jurisdiction over this Application pursuant to S.C.

Code Ann. § 58-33-225, which grants the Commission the authority to approve a utility's

decision to incur project development costs for a nuclear facility.

3. Duke Energy Carolinas' 2007 Annual Plan filed with this Commission in

Docket No. 2005-356-E shows substantial load growth and the need for significant
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capacityadditionsto meetDukeEnergyCarolinascustomers'needsover thenexttwenty

years. The2007AnnualPlanshowsa cumulativeneedfor approximately7,000MW of

additionalcapacityby 2018,which growsto approximately10,700MW of additional

capacityby 2027. The Company's2007 Annual Plan also reflects the retirementof

approximately1,000MW of older, less-efficientcoal units aspart of the commitments

relatedto theapprovalof theCompany'sadvancedcleancoalCliffside Unit 6.

4. In the 2007 Annual Plan, Duke Energy Carolinasdevelopedportfolios

which included energy efficiency programs,demand-responseprograms, renewable

resources,naturalgas,advancedcleancoal andnucleargenerationresourcesto reliably

and cost-effectivelymeet customerneeds. The Companytestedall of its supplyand

demand-sideresource portfolio options against a wide range of sensitivities and

scenarios,including the possibility of futm'e carbonregulation. The quantitativeand

qualitative analysis conductedas part of the Company's 2007 integrated resource

planningprocessdemonstratesthat the addition of the LeeNuclearStationin the2018

timeframehassignificantvaluefor customersundermultiple scenarios.Of thebaseload

resourceoptionsavailable,nucleargenerationis the only viableresourcewith no carbon

dioxide(CO2)or othergreenhousegasemissions.

5. TheCompany'sneedfor newbaseloadgenerationresourcesoverthenext

decade,combinedwith theneedfor greaterfuel diversityanda commitmentto reducing

Duke Energy Carolinas' carbon footprint, make the continued evaluation and

developmentof new nucleargenerationan essentialpart of future resourceplanning.

While nuclearpower is undergoinga revival, there are substantialhm'dlesto the
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developmentof new nuclearpower generationwhich createa significant amount of

uncertainty. The assurancesoughtin the Application is thereforecritical to maintaining

nucleargenerationasa viableoptionfor theCompany'scustomers.

6. TheLeeNuclearStationwouldbeconstructedin CherokeeCounty. Duke

EnergyCarolinashasselectedthe WestinghouseAP1000reactortechnology,citing its

advancednuclearpower generationtechnology, simplicity of design,enhancedplant

safety and operation,and reducedconstructioncosts. Each unit has an anticipated

generationcapacityof 1,117MW, andthe projectedannualcapacityfactor of the Lee

NuclearStationis expectedto exceed90%,basedupon cun'entDuke EnergyCarolinas

nuclearfleetperformance.

7. Duke Energy Carolinas incurred approximately$70 million in project

developmentcoststhroughDecember31,2007. TheCompanyestimatesthat it will need

to incur up to $160million in Lee Nuclear Station project development costs during the

period January 1, 2008, through December 31, 2009, in order to continue the necessary

pre-construction work to preserve the Lee Nuclear Station as an option in the 2018

timefrmne.

8. Payments required to ensure the timely fabrication and delivery of long-

lead procurement items such as reactor coolant pumps, containment vessel, reactor

pressure vessel, steam generators, control rod drive mechanisms and condenser

circulating water piping for the Lee Nuclear Station would qualify as "project

development costs" to the extent that those costs are incurred prior to the issuance of a

certificate of public convenience and necessity by the Public Service Commission of
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SouthCarolina. No paymentstowardtheselong leaditemshavebeenmadeto dateand

the Companyestimatesthat the amountof suchpaymentsmay be approximately$10

million throughthe endof 2009. SeeExhibit 3. It is reasonableandprudentfor Duke

EnergyCarolinasto incur theselong-leadprocurementobligationsandcosts.

9. Duke Energy Carolinas' decisionto incur the SouthCarolina-allocable

portionof LeeNuclem'Stationprojectdevelopmentcostsis reasonableandprudent,and

is approved.The Commissionagreeswith Duke Energy Carolinasthat preservingthe

option of new nucleargenerationis valuablefor the Company'scustomersand for the

futureof theStateof SouthCarolina,andis thereforein thepublic interest.

t0. The continuing objectionsof FoE to the confidentiality of plant cost

informationm'eoverruled.As previouslyruledby theCommissiononMay 28,2008,the

plant cost information shouldbe kept confidential on the basis that this information

constitutesatradesecretentitledto protectionunderS.CCodeAnn. §30-4-40(a)(1),and

that it relates to proposedcontractualarrangementsand is therefore exempt from

disclosurepursuantto §30-4-40(a)(5).Also, therequestedinformationoncostestimates

fallswithin thedefinition of a"tradesecret"pursuantto the SouthCarolinaTradeSecrets

Act. SeeS.C. Code Ann. § 39-8-20 (5), and is thereforeprotectedfrom disclosure.

Furthermore,FoEwasgiventheopportunityto obtainthe informationin discoveryupon

ent12¢into aconfidentialityagreement.Hadit agreedto holdthe informationconfidential,

FoE could also have participated fully in this Commission's closed proceedings

concerningsuchcosts.
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11. The Motion to Amend the Westinghouse/Stone& WebsterMotion for

ProtectiveOrder to add certain additional documentsto the Motion is granted.The

amendedMotion for ProtectiveOrderis granted.TheFoEMotion to Compelis denied.

IlL EVIDENCE AND CONCLUSIONS

The evidence and conclusions supporting the findings of the Commission in this

matter are as follows:

A. EVIDENCE AND CONCLUSIONS CONCERNING THE COMPANY'S

LEGAL STATUS AND JURISDICTION

FINDING NOS. 1-2

The evidence in support of these findings of fact is found in the Application of

Duke Energy Carolinas, LLC for Approval of Decision to Incur Nuclear Generation Pre-

Construction Costs, the pleadings, testimony and exhibits in this docket, and the statutes,

case law, and rules governing the authority and jm'isdiction of this Commission. These

timings are informational, procedural, and jurisdictional in nature.

S.C. Code Ann. § 58-33-225 provides for preconstruction cost review for a

nuelem' facility:

At any time before the filing of an application or a combined application

under this act related to a specific plan, a utility may file a project

development application with the commission and the Office of

Regulatory Staff....The Commission shall issue a project development

order affirming the prudency of the utility's decision to incur

preconstruction costs for the nuclear plant specified in the application if

the utility demonstrates by a preponderance of the evidence that the

decision to incur preconstruction costs for the plant is prudent. In issuing

its project development order, the commission may not rule on the

prudency or recoverability of specific items of costs, but shall rule instead

on the prudency of the decision to inem' preconstruction costs for the

nuclear plant ....
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S.C.Code§ 58-33-225(B)& (D). DukeEnergyCarolinashasnot filed anapplicationfor

a certificateto constructthe LeeNuclearStationwith thePublic ServiceCommissionof

SouthCarolina;in fact, the Companyhasnot madea final decisionwhetherto pursue

constructionof theLeeNuclearStation. Therefore,the Commissionhastheauthorityto

reviewDuke EnergyCarolinas'Application andto approvethe Company'sdecisionto

incurnuclearpreconstructioncosts.

B. EVIDENCE AND CONCLUSIONS RELATED TO CAPACITY

FINDING NO. 3

The evidence in support of this finding is based upon the 2007 Duke Energy

Carolinas Annual Plan and the testimony and exhibits of Duke Energy Carolinas

witnesses Ruff and Hager.

Ellen T. Ruff, President of Duke Energy Carolinas, testified that over the past five

years Duke Energy Carolinas has added approximately 50,000 new customer accounts

each year, with each account typically representing a greater number of actual users of

electricity at each location. (Tr. Vol. 4, p. 323). Janice D. Hager, Duke Energy's

Managing Director of Integrated Resom'ce Planning and Environmental Strategy, offered

extensive testimony as to the annual planning process that led to the development of the

Duke Energy Carolinas 2007 Annual Plan and the decision to continue to evaluate and

develop new nuclear generation. Witness Hager testified that the Company develops and

files an annual resource plan based upon a 20-year load forecast and a target planning

reserve margin of 17%. (Tr. Vol. 2, p. 98). Ms. Hager explained that the Company's
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currentload forecastreflectsa 1.6percentaverageannualgrowth rate in summerpeak

demand,anda 1.4percentaverageannualgrowth rate in winter peaksandtotal energy

usage. (Tr. Vol. 2. p. 99). This forecastequatesto an averageannualgrowth rate of

approximately350MWs peryearof energy.(Id.).

The Company's2007Annual Planalsoreflects the retirementof approximately

1,000MW of older, less-efficientcoal units aspart of the commitmentsrelatedto the

approval of the Company'sadvancedclean coal Cliffside Unit 6, and retirementof

approximately500 MW of older gas/oilcombustionturbineunits. (Tr. Vol. 2, p. 104).

WitnessHager testified that eachMW of capacitythat is no longeravailablemust be

replacedwith new capacity,eitherfrom supply-sideor demand-sideresources.(Tr. Vol.

2, p. 99). WitnessHagerwenton to point out thattheneedfor additionalcapacitygrows

over time due to load growth, unit capacity adjustments,unit retirements,existing

Demand-SideManagementprogram reductions,and expirations of purchased-power

contracts. Id. The need grows to approximately 7,000 MW by 2018 and to 10,700 MW

by 2027. Id.

FoE took exception to Duke's forecast of 1.6% annual growth rate in summer

peak demand. Upon cross examination by FoE, witness Hager admitted that the actual

growth rate in summer peak demand between 2001and 2006 was 0.6% and that electricity

sales actually declined between 2005 and 2006. (Tr. Vol. 2, pp. 124-128). Hager stated

that the slower growth rates during the recent period largely reflected the decline in the

industrial textile class. Duke forecasts little further decline in the industrial textile class as

this class has virtually disappeared in Duke's service ten'itory. However, Duke expects
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residentialgeneralserviceandnon-textilegrowthto begreaterthanin thepastfive years.

Also, Hagernotedthatthedatauponwhich FoEbasedits growthratesfor the2001-2006

periodwerenot weatheradjusted,andthat weathercansignificantly impactactualsales

of electrMty.

The crossexaminationby FoE concerningDuke's growthratesforecastsandthe

answersprovided by Hagerexemplify the variability in electricity demandover short

periodsof time. Baseloadgeneratingplants m'eexpectedto operatefor forty yearsor

longerand,thus,requireforecastingdemandover very long periodsof time. The actual

growth rate that has occurredover a single short period of time should not unduly

influence projectedgrowth rates over a much longer period of time. Basedon the

preponderanceof evidencein this proceeding,weconcludethatthegrowthforecastsused

by Dukearereasonable.However,we expectDuketo continuallymonitor andupdateits

growthforecasts.

C. EVIDENCE AND CONCLUSIONS - ADDITION OF LEE NUCLEAR

FINDING NO. 4

The evidence in support of this finding is based upon the 2007 Duke Energy

Carolinas Annual Plan and the testimony of Duke Energy Carolinas witness, Hager.

Hager explained how Duke Energy Carolinas' resource planning process takes into

account a wide range of assumptions and uncertainties in order to develop an action plan

that preserves the options necessary to meet customers' needs. (Tr. Vol. 2, p. 102).

According to Hager, key uncertainties considered in the 2007 Annual Plan include:
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elasticityof electricity demand,the environmentalregulatoryenvironment,whetherthe

public and regulatorsin the southeastare ready for a nuclear revival, the timeframe

neededto licenseandbuild a nuclearplant,whetherthe capitalcostsof a new nuclear

power plant can be establishedwith certainty, the expectationof federal carbon

legislation,whetherutilities are able to meet existing and future renewableportfolio

standards,whetherdemand-sidemanagement("DSM") andenergyefficiency("EE") can

deliver anticipatedcapacity and energysavingsreliably, the availability and cost of

building materials,and gasprices. (Tr. Vol. 2, p. 100-102.). Hager testified that the

Companybelievesthatprudentplanningfor customerneedsrequiresaplanthat is robust

undermanypossiblefuture scenarios,andmaintainsa numberof optionsto respondto

manypotential outcomesof major planninguncertainties(e.g., federalgreenhousegas

emissionlegislation). (Tr. Vol. 2, p. 103). As a result,Duke EnergyCarolinas'2007

IntegratedResourcePlanning("IRP") analysisconsideredtwo scenarios: a Reference

Casewithout carbondioxide ("CO2") regulation(the "ReferenceCase");and a Carbon

Casewith CO2regulationandaRenewablePortfolio Standard(the"CarbonCase"). (Tr.

Vol. 2, p. 102).

Ms. Hager testified that the 2007 integrated resourceplanning quantitative

analysessuggestedthat a combinationof additionalbaseload, intermediateandpeaking

generation,renewableresources,EE,andDSM programsis requiredoverthenexttwenty

yearsto reliably andcost-effectivelymeetcustomerdemand. (Tr. Vol. 2, p. 103). The

optimalresourcemix differsdependinguponwhatunderlyingassumptionsaremadeasto

regulatoryandeconomicconditions. For example,if an assumptionis madeassuming
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carbonregulationwith CO2allowancesat safety-valveprices,portfolioswith onenuclear

unit perform well. If higher CO2allowanceprices are assumed,portfolios with two

nuclearunitsarecost-beneficialto customers.(Id.). Hageralsotestifiedthattheanalyses

performeddid not include thepotential value of productiontax credits for the nuclear

alternatives,which would improve the relative economicsof portfolios with nuclear

units. (Tr. Vol. 2, p. 103-104).

Under theReferenceCase,Dukeselectedtheportfolio consistingof 3,100MW of

new natural gascombinedcycle capacity,4,052 MW of new natural gascombustion

turbine capacity, 1,117 MW of new nuclear capacity, 1,016 MW of Demand-Side

Management,and790MW of EnergyEfficiency. (Tr. Vol. 2, p. 104). UndertheCarbon

Case,Duke selectedthe portfolio consistingof 1,240MW of new naturalgascombined

cyclecapacity,3,560MW of newna_'al gascombustionturbinecapacity,1,117MW of

new nuclearcapacity, 1,016MW of Demand-SideManagement,790 MW of Energy

Efficiency,and1,135MW of renewableresources.(Id.).

The Company's2007IRP screeningresultsdemonstratethat the optimal timing

of new nuclearvariesfrom 2016to 2023,dependingon assumptions. (Tr. Vol. 2, p.

104). Hager testified that Duke Energy Carolinasused a 2018 date for modeling

purposesand the actualplannedoperationaldate of the Lee Nuclear Stationmay be

acceleratedor delayedasadditionalinformationbecomesavailable. (Id.).

Significantly,nuclearpower is theonly viablebaseloadresourcewith no CO2or

othergreenhousegasemissions(Tr. Vol. 4, p. 323). Hagertestifiedthat becauseof the

possibility that C02 allowancepricesmay behigher thanestimatedin the baseCarbon
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Case,the 2007Annual Plan actionplan includeslicensingfor two nuclearunits. (Tr.

Vol. 2, p. 105.).Hageralsonotedthat while theCompany'splan is themostappropfate

resourceplan at this point in time, goodbusinesspracticeandprudentplanningrequire

that Duke Energy Carolinascontinueto study the options, and makeadjustmentsas

necessaryand practical to reflect improved information and changingcircumstances.

(Id.).

D. EVIDENCE AND CONCLUSIONS - FUTURE RESOURCE PLANNING

FINDING NO. 5

The evidence in support of this finding is based upon the evidence supporting

Finding No. 4, including the 2007 Duke Energy Carolinas Annual Plan, as well as the

testimony and exhibits of Duke Energy Carolinas witnesses Ruff, Hager and Jamil.

Ruff testified that Duke Energy Carolinas is committed to reducing its

environmental footprint. (Tr. Vol. 4, p. 321). The Lee Nuclear Station is a key

component of Duke Energy Carolinas' comprehensive modernization plan, which also

includes increased energy efficiency and demand-response programs, renewable energy

resources, new natural gas resources, and the advanced clean coal Cliffside Unit 6. (Tr.

Vol. 4, p. 322-323). Importantly, of the base load resource options available, nuclear

generation is the only viable resource with no carbon dioxide (CO2) or other greenhouse

gas emissions. (Tr. Vol. 4, p. 323). Ruff testified that the Company believes that the

continued development of the Lee Nuclear Station is even more prudent as a result of the

potential for future regulatory carbon constraints. (Id.).



DOCKETNO.2007-440-E- ORDERNO. 2008-417
JUNE9,2008
PAGE 16

Hagertestifiedto the importanceof diversityin DukeEnergyCarolinas'resource

mix. Hagerexplainedthat if additionalnuclearor coal capacityis not added,the only

viablealternativeis naturalgas-firedgeneration.(Tr. Vot. 2, p. 108-109).Thecontinued

developmentof the Lee NuclearStationwould allow for continueddiversificationof

resources,which is abenefitto all customers.(Tr. Vol. 2, p. 109).

DhiaaM. Jamil, GroupExecutiveand Chief NuclearOfficer for the Company,

testified regardingDuke Energy Carolinas' currentnuclear fleet and operationsand

discussedthe generalstatusof thedevelopmentof newnucleargenerationin theUnited

States.Nucleargenerationis undergoinga revival,with between15and20newnuclear

projectsplannedacrosstheUnitedStatesby 2020. (Tr. Vol. 4, p. 380). Jamil explained

that this renewedinterestis attributableto severalfactors,including (a) a needfor new

baseload generationcapacityover the next decadein many areasof the country,most

notably in the Southeast;(b) recognition,both internationallyand domestically,in the

environmentalbenefits of nucleargenerationas the focus on air emissionsheightens,

particularlyasclimatechangeregulationreceivesgreaterconsideration;(c) the needfor

Americanbusinessand industry,for whom the price of electricity canbe a significant

componentof overall operatingcosts,to remaincompetitivein globalmarketsasother

countriesmaintainor evenincreasetheir relianceon nucleargeneration;(d) rising and

oftenvolatilepricesassociatedwith the fuelsusedin fossil generationassets,particularly

naturalgasbut alsocoal; and(e) increasingconcernsaboutour nation'senergysecurity

andenergyindependence.(Id.).
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Accordingto Jamil,while all of thesefactorshaveled manyutilities to announce

newnuclearprojectsover the pastcoupleof years,significantfinancial, regulatory,and

technicalchallengesremainto beresolved.(Tr. Vol. 4, p. 381). As aresult,newfederal

andstatelegislationthatencouragesthedevelopmentof newnucleargenerationhasbeen

enacted,includingnew lawsin NorthCarolinaandSouthCarolina. (Id.).

Today,standardizeddesignsarebeingproposedfor deploymentof new nuclear

plantsandthenuclearregulatoryreviewandapprovalprocesshaschangedto providefor

completionof thesafetyreviewsbeforesubstantialconstructionis authorized.(Tr. Vol.4,

p. 381). Jamil testified that the combinationof thesechangesshouldlead to a much

higher level of predictability of projectcostandschedule;however,this assumptionhas

not yet beendemonstrated.Jamil explainedthat the key to makingthis new approach

successfulwill be the quality planningandpreparationthat is performedin advanceof

beginningsubstantialconstruction,and that Duke must incur significant development

coststo ensm'ethesuccessof theproject. (Tr. Vol. 4,p. 381-382).

Jamil testified that Duke Energy Carolinas is currently evaluatingupdated,

detailed cost information received from the Westinghouse/Shawconsortiumthat is

deliveringthe selectedAP 1000technologyfor theLee NuclearStation. (Tr. Vol. 4, p.

384). The Company is working to review this infolrnation, as well as the design,

engineeringand constructioncostsof the project that will be bornedirectly by Duke

EnergyCarolinas. (Tr. Vol. 4, p. 384-385). In addition,the Companyhasplannedan

independentthird party assessmentof the costinfolrnation, andexpectsto completeits

cost review in the summerof 2008. (Tr. Vol. 4, p. 385). Jamil testifiedthat Duke
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EnergyCarolinasexpectsits overallcostestimatefor theLeeNuclearStationto increase

asthis informationis refinedduringthedevelopmentprocess.(Id.).

DukeEnergy Corporationplansto spend$23 billion in total on capitalprojects

over the next five yearsto ensurecontinuedreliable and cost-effectiveservicefor its

customers.(Tr. Vol. 4, p. 325). Rufftestified thattheLeeNuclearStationis the largest

capitalprojectin thehistoryof DukeEnergyCarolinas. Rufftestified thattheassurance

soughtin theCompany'sapplicationis criticalto theCompany'sfinancialwell-beingand

to the ability of the Company'scustomersto count as an option this more diverse,

greenhousegasemission-freegenerationsource.(Id).

Ruff testified that the Commission'sapprovalof the Company'sapplicationin

this proceedingis critically important and that if the Commissionwere to deny the

Company'sapplication and determinethat the Company'sdecision to incur project

developmentcostswasnotprudent,thenDukeEnergyCarolinaswouldnot proceedwith

theLeeNuclearStationproject. (Tr. Vol. 4, p. 342).

The Commissionagreeswith the Companythat given the future economic,

regulatory and operational uncertainties,particularly whether there will be CO2

regulation,it is prudent to preservethe option of creatingnew nucleargeneration. If

future carbonconstraintsbecomea reality, the greenhousegas-emission-freegeneration

from the Lee Nuclear Station will becomean even more valuableresourcefor the

Company'scustomers. The Commissionfinds that, in light of the significantbenefits

flowing from themaintenanceof the nucleargenerationoption,aswell asthe significant

hm'dlesremainingfor the developmentof that option,the assuranceprovidedby granting
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theCompany'sApplication is necessaryto allow theCompanyto moveforwardwith the

continueddevelopmentof nucleargenerationcapability.

E. EVIDENCE AND CONCLUSIONS - DESCRIPTION OF LEE NUCLEAR

STATION

FINDING NO. 6

The evidence in support of this finding is based upon the application and the

testimony of Company witness Jamil. Jamil outlined the details of a potential project at

Lee Nuclear Station. Lee Nuclear Station would be constructed in Cherokee County,

South Carolina, at the Company's former Cherokee Nuclear Station site. (Tr. Vol. 4, p.

382). Duke Energy Carolinas has selected the Westinghouse AP 1000 reactor technology,

an advanced nuclear power generation technology that uses natm'al forces and simplicity

of design to enhance plant safety and operation and reduce construction costs. (Id.).

Jamil testified that the plant would utilize the best components of currently deployed

technologies, providing a high confidence that the facility will operate at high levels of

safety and reliability. (Id). Each unit has an anticipated generation capacity of 1,117

MW, and the projected annual capacity factor of the Lee Nuclear Station is expected to

exceed 90% based upon cmTent Duke Energy Carolinas nuclear fleet performance. (Id.).

F. EVIDENCE AND CONCLUSIONS - DEVELOPMENT COSTS

FINDING NO. 7

The evidence in support of this finding is based upon the application and the

testimony of Company witnesses Ruff and Jamil. Ruff and Jamil testified that Duke

Energy Carolinas incurred Lee Nuclear Station project development costs of $69.6
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million throughDecember31, 2007. (Tr. Vol. 4, p. 324 & 382). Jamil testified to the

details of this developmentwork included in the categoriesof Nuclear Regulatory

Commission Combined Construction and Operating License Application (COLA)

preparation;land and right-of-way purchases;site restorationand development;and

engineeringandconstructionplanning. (Tr. Vol. 4,p. 382-385).

Ruff testified that nucleargenerationfacilities have a very long leadtime and

much work remainsthat will require the contimledexpenditureof significant funds

during the developmentphases. (Tr. Vol. 4, p. 324). Jarnil testifiedthat Duke Energy

Carolinasanticipatesspendingup to $160million for this necessaryproject development

work for the periodJanuary1,2008throughDecember31, 2009. (Tr. Vol. 4, p. 384).

This estimateis baseduponthe bestinformationavailableto Duke EnergyCarolinasat

this time.

Jamil also statedthat as the information is refined during the development

process,the estimatecould be substantiallyimpacted. (Tr. Vol. 4, p. 385). He also

explainedthat thetiming of receiptof a Certificateof EnvironmentalCompatibilityand

Public ConvenienceandNecessity("CPCN") from the Commissionfor the LeeNuclear

Stationwould alsoaffectwhethercertaincostsareconsideredto beprojectdevelopment

or construction-relatedfrom a regulatoryperspective.(Id.). Jamil testified that Duke

EnergyCarolinaswill updatethe Commissionon its estimateandscheduleperiodically,

asit doeswith anymajor project. (Id.). Jamil supportedtheestimateof $160million by

listing the following categoriesof project developmentwork that areanticipatedduring

calendaryears2008and2009to continuethedevelopmentof theLeeNuclearStation:
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Nuclear Regulatory Commission (NRC) Review and hearings, which include

all estimated costs associated with NRC Review Fees; costs required to answer

NRC data requests regarding the COLA, and associated legal fees.

Land and Right of Way Purchases, which include the cost of acquiring land for

the site as well as land for transmission and railroad rights of way.

Site Preparation, which includes costs associated with completing remaining

demolition of structures previously constructed as part of the prior Cherokee

Nuclear Facility. This category also includes costs associated with ongoing

industrial security; utilities; miscellaneous minor site maintenance; and funds

required by the Department of Homeland Security for nuclear power plant

licensees and applicants. Also included are costs associated with designing rail,

water, and sewer upgrades for the facility prior to the point of awarding bids to

contractors.

Project Planning and Engineering, which includes costs associated with

developing an engineering, procurement, and construction contract with

Westinghouse Electric Col_oration - Shaw Stone and Webster ("Westinghouse/

Shaw"), the consortium delivering the AP 1000 nuclear' units. This category of

costs also covers site-specific engineering; construction planning; and some

limited initial payments on long-lead material and equipment items such as:

Reactor Coolant Pumps, Containment Vessel, Reactor Pressure Vessel, Steam

Generators, Control Rod Drive Mechanisms, and Condenser Circulating Water

Piping.

(Tr. Vol. 4, p. 383-384). Duke also furnished late-filed Exhibit No. 3, in which the

specific costs of the various components listed were outlined, although a ruling on the

prudeney of the costs for individual components is beyond the scope of this Order.
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G_ EVIDENCE AND CONCLUSIONS - LONG LEAD PROCUREMENT

OBLIGATIONS

FINDING NO. 8

The evidence in support of this finding is based upon the application and the

testimony of Duke Energy Carolinas witness Jamil.

S.C. Code § 58-33-220(12) defines "preconstruction costs" as follows:

all costs associated with a potential nuclear plant incurred before issuance

of a final certificate under the Utility Facility Siting and Environmental

Protection Act, including, without limitation, the costs of evaluation,

design, engineering, environmental and geotechnical analysis and

permitting, contracting, other required permitting including early site

permitting and combined operating license permitting, and initial site

preparation costs and related consulting and professional costs, and shall
include AFUDC associated with those costs.

Jamil testified that Duke Energy Carolinas believes that payments required to ensure the

timely fabrication and delivery of long-lead procurement items such as Reactor Coolant

Pumps, Containment Vessel, Reactor Pressure Vessel, Steam Generators, Control Rod

Drive Mechanisms, and Condenser Circulating Water Piping constitute "preconstruction

costs" because such payments are required "pre-construction" obligations to ensure that

the Lee Nuclear Station can remain an option for commercial operation in the 2018

timeframe. (I"1". Vol. 4, p. 385). The Company does not currently know with precision

which items would re@re long-lead procurement decisions, how far in advance those

decisions would have to be made, or the amount or timing of advance obligations that

would be required to secure and maintain a place in the fabrication queue for those items.

(Tr. Vol. 4, p. 385-386). However, Jamil testified that Duke Energy Carolinas' cost

estimate and development schedule anticipates the reactor coolant pumps, containment
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vessel, reactor pressure vessel, steam generators,control rod drive mechanisms,

condensercirculatingwaterpiping, plus numerousotherpower plant components,will

needto be orderedand certainadvancepaymentswill haveto bemadewell beforeon-

siteconstructionactivity actuallycommenceson the project. (Tr. Vol. 4, p. 386). Jamil

testifiedthat the Companyneedsthe flexibility to potentially lock in a placein line to

guaranteethat it can procurecertain long lead items due to the global movementto

constructnuclearaM otherpowerplants. (Tr. Vol. 4, p. 426-427). Jan_iltestified that

suchlong leadpaymentsto secureaplacein line would eventuallybeappliedto thecost

of the long lead component,or serveasa "down payment." (Id.; p. 430-431). The

CompanysubmittedExhibit 3 which listeda breakdownof its estimateof $230million in

pre-constructioncosts.Thatexhibit showsthat theCompanyestimatesthatpaymentsfor

longleaditemswill be in therangeof $10million tba'ough2009.

While we agreewith DukeEnergyCarolinasthatpaymentsrequiredto ensar'ethe

timely fabricationand delivery of long-leadprocurementitems describedin Duke's

testimonyqualify as "preconstructioncosts"under S.C.§ 58-33-220(12),andthat it is

prudentfor Duke EnergyCarolinasto incur suchpreconstructioncostsassetforth in the

Company's project development application, this timing does not remove the

requirementthat the utility persuadethe Commissionregardingthe prudencyof specific

expendituresfor long-leaditemswhenit seeksrecoveryof thesespecificexpenditures.
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H. EVIDENCE AND CONCLUSIONS - PUBLIC INTEREST

FINDING NO. 9

The evidence in support of this finding is based upon evidence in support of the

previous findings, the 2007 Duke Energy Carolinas Annual Plan and the testimony of

Duke Energy Carolinas witnesses Jamil, Ruff, and Wright; ORS witness Phillips; and

FoE witness Bradford, as well as the totality of the record before the Commission.

FoE's witness Peter A. Bradford testified in opposition to the Company's

application and to his opinion that the ability to obtain an e_xly determination of prudence

and reasonableness of costs and preoperational rate increases in this proceeding confers an

"extram'dinary benefit" to Duke Energy Carolinas. (Tr. Vol. 3, p. 2t9). He also explained

why he believes that a decision as to the prudence and reasonableness of costs cannot be

made without the Company providing an estimated cost for the Lee Nuclem' Station and

evidence of the likely impact of that cost on the rates to be paid by its customers. (Tr. Vol.

3, p. 221-223). He testified that the statutory procedut'es allowing for review and assm'ance

of project development costs shifts risks from the Company's investors to its rate payers.

(Tr. Vol. 3, p. 223).

In his rebuttal testimony, Duke Energy Carolinas' witness, Dr. Julius A. Wright

testified to his disagreement with Bradford's opinion that approval of the Company's

application would harm its customers. First, Wright explained how the statutory process

outlined in S.C. Code Ann. § 58-33-225, which is the governing statute in this

proceeding, as well as the State's other electric resource planning and determination of

need for generating facility statutes and rules adequately address all the issues Bradford
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raises. (Tr. Vol. 4, p. 522-523). Wright testifiedto his opinionthat theseprovisions

adequatelyprotectthe interestof ratepayers,and notedthat the preambleof the Base

Load ReviewAct declaresthat the "Act [is] to protectSouthCarolinaratepayers." (Tr.

Vol. 4, p. 522-23). Wright went on to point out that while Bradford discussescost

recoveryat lengthin his testimony,he losessight thatthe Company'sapplicationin this

proceedingis an interim regulatory step and that the issue of recovery of project

developmentcostsis reservedfor a separateproceedingas is the issueof recoveryof

plant constructioncosts. (Tr. Vol. 4, p. 523-24.). Moreover,Wright testifiedthat if this

Commissiondoesnot approvetheprudencyof DukeEnergyCarolinas'decisionto incur

projectdevelopmentcostsfor theLeeNuclearStation,customerscouldbeharmedbecause

this greenhousegasemission-freebaseload generationresourcecould effectivelycease

to be anoption for Duke EnergyCarolinas'customersin the 2018timeframe. (Tr. Vol.

4,p. 516-517).

As mentionedabove,Bradfordtestifiedthat SouthCarolina'sstatutorily-defined

proceduresfor electric generationresourceplanningandparticularlythis docketrelated

to nucleargenerationprojectdevelopmentcostsprovideDukeEnergyCarolinaswith an

"extraordinarybenefit." This claimapparentlyis baseduponBradford'scontentionthata

finding in thisproceedingthatit is prudentfor the Companyto incurprojectdevelopment

costswould then allow the recovery of "a ve12¢substantialportion" of the planned

constructioncostsof theplant beforetheplant everoperates.(Tr. Vot. 3, p. 220). We

rejectthis interpretationof SouthCm'olinalaw fi'omBradford.
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Contrm3,to Bradford's claims, there is ampleopportunity for this Commission

andotherpartiesto reviewanddisputespecificpre-constructioncosts.TheCompanyhas

filed, pursuantto S.C.CodeAnn. § 58-33-225,anapplicationthat establishestheneed

for the Companyto continue its project developmentof the Lee Nuclear Stationas a

resourceoptionto meetcustomers'demandfor powerandtheprudencyof thedecisionto

incm'pre-constructioncostsfor the facility. Contrary to the assertionsin Bradford's

testimony,the Commission"may not rule on theprudencyor recoverabilityof specific

itemsof cost...." in issuing its project developmentcostorder in this proceeding,S.C.

CodeAnn. § 58-33-225(D). In a futureproceeding,however,the project development

costs"must beproperly includedin theutility's plant-in-serviceandmustbe recoverable

fully tba'oughratesin futureproceedings,"unlesstherecordshowsthat individual items

of costwereimprudentlyincurredor that"otherdecisionssubsequentto the issuanceof a

projectdevelopmentorderwereimprudentlymadeconsideringtheinformationavailable

to theutility atthetimetheyweremade."S.C.CodeAnn. § 58-33-225(E).

Wright outlined in his testimonyhow the SouthCarolinastatutoryprocedures

provide sufficient oversight and protect customersfrom imprudentand unreasonable

nucleargenerationcosts(Tr. Vol. 4, p. 521-525).ffthe companydecidesto proceedwith

construction,Duke EnergyCarolinasis expectedto file a combinedBaseLoadReview

Application and Utility Facility Siting and EnvironmentalProtectionAct application

pursuantto S. C. CodeAnn. § 59-33-230. The Companyis requiredto file quarterly

repm"cswith ORSpursuantto S.C.CodeAnn. §58-33-277.
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The Company'sapplicationbeforethe Commissionin this proceeding does not

require the Commission to consider construction costs or the recoverability of specific

project development costs, as Bradford seems to argue. Rather, the issue in this

proceeding is whether or not the Commission agrees with Duke Energy Carolinas that it

is prudent to continue to incur project development costs related to the Lee Nuclear

Station.

Ruff testified that Duke Energy Carolinas would not file an application with the

Public Service Commission of South Carolina for a CPCN for the Lee Nuclear Station

until the second qual_er of 2008 at the earliest. (Tr. Vol. 4, p. 326). The process in place

in South Carolina includes the filing of information showing the anticipated construction

schedule, anticipated components of capital costs, projected effect of investment on the

utility's overall revenue requirement for each year during construction, information

identifying units, suppliers and the basis for their selection, qualifications of principal

contracts and suppliers; anticipated in-service expenses and other information required by

S.C. Code Ann. § 58-33-250. The Commission finds that this process will provide an

adequate review of all costs associated with the construction of the proposed Lee Nuclear

Station should it proceed, and concludes, as did the General Assembly, that it will

adequately protect the interest of customers. We agree with Wright that the primary

purpose of the Legislature was the protection of South Carolina's ratepayers from

excessive or imprudent costs coupled with a reasonable process for monitoring the

ongoing construction of a nuclear facility. At the same time, in adopting the S.C. Base

Load Review Act, S.C. Code Ann. § 58-33-210 to 58-33-298, the Legislature had the
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additionalpurposeof providing a more effectiveand efficient regulatoryprocessthat

wouldencouragethedevelopmentof nucleargeneration.

Contraryto muchof Bradford's testimonyin this case,this hearingis not about

constructioncosts or prudencereviews of those costs. Rather, it is about planning

electric generationfor decadesto come. In a high-growtharealike SouthCarolina,the

planningand constructionof baseload generatingfacilities is a processthat requires

commitmentsandplanningyearsaheadof plant operations.Historyhasproventhatthis

Commissionhasmetthis responsibilitywith consistentlypositiveresults. Now,as in the

late 1970sand 1980s,the Commissionandthe Companyare facedwith theprospectof

planning, approving, and building significant levels of new base load generating

facilities. Thisproceedingis aboutwhetheror not thenuclearoptionshouldbekeptopen

asapotentialgenerationresourceto servethis statein the2018timeframe- thepoint in

timewhencurrentstudiesindicatethisgenerationwouldbeneeded.

ORS supports approval of Duke Energy Carolinas' decision to incur

preconstruetioncosts.ORS's WitnessPhillips testifiedthat basedon an analysisof the

available information, knowledgeof the Duke system,and a review of information

regardingtheoptionsavailable,it is reasonableandprudentfor Duketo preservenuclear

asaresourceoption.(Tr. Vol. 4, p. 485).

Jamil testified that Duke Energy Carolinas is cmTentlyevaluating updated,

detailed cost information received from the Westinghouse/Shawconsortiumthat is

deliveringthe selectedAP 1000technologyfor theLeeNuclearStation. (Tr. Vol. 4, p.

384). The Companyis working to review this information, as well as the design,
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engineeringand constructioncostsof the project that will be bornedirectly by Duke

Energy Carolinas. (ld.). In addition,the Companyhasplannedan independentthird-

party assessmentof the costinformation,and expectsto completeits costreviewin the

summerof 2008. (Tr. Vol. 4, p. 385). Jamil testified that Duke Energy Carolinas

expects its overall cost estimate for the Lee Nuclear Station to increaseas this

informationisrefinedduringthedevelopmentprocess.(ld.). JamilexplainedthatDuke

Energy Carolinaswill retain flexibility to modify the developmentplans basedupon

additionalinformationgainedduringthedevelopmentprocess.(Tr.Vol. 4,p. 388).

The Commissionreceivedconfidential cost estimateinformation fi'om Duke

EnergyCarolinasasto thetotal costsof the LeeNuclearStationduringthe hearingand

hasconsideredthesetradesecretsin reachingits decisionin this matter. As discussed

previously, the Commission finds that the continued development of the Lee Nuclear

Station and the nuclear generation option is beneficial for Duke Energy Carolinas'

customers and for the future of the State of South Carolina. Having reliable supplies of

electricity is essential to creating an environment that will support the State's growth and

the well being of its citizens. Continuing the development of the Lee Nuclear Station

ensures that this important potential source of greenhouse gas emission-free base load

generation will remain an option to meet the future needs of Duke Energy Carolinas'

customers.



DOCKETNO. 2007-440-E- ORDERNO.2008-417
JUNE9, 2008
PAGE30

I. EVIDENCE AND CONCLUSIONS - FOE CONTINUING OBJECTIONS

FINDING NO. 10

Friends of the Earth stated two continuing objections during the course of the

hearings in this matter. First, FoE stated a continuing objection to the ruling that no Duke

internal cost analyses that had not been revealed publicly would be disclosed to FoE

unless FoE entered into a confidentiality agreement. (Tr. Vol. 2, p. 167-168). Second,

FoE stated its objection to closing the hearing to the public to receive evidence on the

total cost of the Lee Nuclear Station. (Tr. Vol. 4, p. 436). These objections were

oven'uled during the course of the hearing, and we oven'ule them as related continuing

objections, based on the discussion below. This Commission ruled on the issue of the

confidentiality of cost estimates four times during this proceeding. Each time, this

Commission held that this information can and should be protected from disclosure.

First, FoE filed interrogatories and Requests for Production, seeking cost estimates and

related data. Certain documents requested were covered by confidentiality agreements

with a consortium of potential suppliers led by Westinghouse Electric Company and

Stone & Webster, who made a special appearance in the proceeding to object to the

production of those documents. Duke stated its willingness to produce to counsel for FoE

certain documents under a confidentiality agreement, but FoE refused to accept any

documents under a confidentiality agreement.

As a result, Duke sought a protective order from the Commission on the grounds

that public disclosm'e of the cost information would disadvantage the Company in

negotiations for the procurement of major equipment to be installed in the Lee Nuclear
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Station, since it would allow equipment suppliers to deducethe Company's own

projections of anticipated equipment costs. The motion was supported by the affidavit of

Dhiaa Jamil, which set out in detail the reasons why documents containing cost

information should be protected. In Order No. 2008-327, this Commission made the

finding that certain of the information requested by FoE was "confidential and

commercially sensitive in nature, and that [its] disclosm'e could jeopardize Duke's

bargaining in contractual negotiations, possibly driving up the costs of a power plant, and

potentially passing increased costs on to consumers." Order No. 2008-327, p. 7.

Second, after a hearing on unresolved discovery issues on May 5, 2008, Hearing

Officer B. Randall Dong issued a Directive holding that Duke should be allowed to

protect the confidentiality of documents relating to the projected costs of the nuclear

facility to the extent that disctosm'e of such information would adversely affect the

Company's ability to negotiate the lowest possible total cost. The Hearing Officer's

Directive emphasized this Commission's broad authority to impose confidentiality orders

shielding sensitive information from public disclosure and refused to make the

documents available to FoE without a confidentiality order in place, citing Harem v. S.C.

Public Service Commission_ 312 S.C. 238, 439 S.E. 2d 852 (1994).

The third ruling protecting the confidentiality of the cost information came during

the testimony of Duke witness Janice Hager on May 6, 2008. FoE asked the witness

repeated questions regarding this infol_ation, and this Commission ruled that no internal

analysis of costs that has not been revealed publicly would be subject to disclosm'e

without a confidentiality agreement in place. Tr., Vol. 2, p. 167. The Commission took
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thematterunderseriousconsideration,receivingextendedargumenton thematter,which

coveredsomethirty pagesof the transcriptof the hearing.The May 6, 2008ruling was

consistentwith the previousruling of this Commissionand the Hearing Officer: cost

information would not be made public while Duke was still negotiatingtowards a

contractfor theconstructionof theLeefacility.

The fourth ruling on this questioncameon May 12, 2008,when Duke witness

Jamil was questionedby CommissionerMoseley about the cost of the plant. This

Commissionwasagainaskedto protect thecostinformation from public disclosure.Tr.

Vol. 4, p. 435. The Commission again heard argument on the subject and also

independentlyaskedJamil to explain the importanceof protectingthe costinformation.

In that testimony,Jamilreiteratedandexpandedon the matterscoveredin his affidavit.

After hearinghis testimonyand the argumentof counsel,the Commissionclosedthe

hearingto thepublic to preventdisclosureof confidentialcostestimatesthatwouldharm

theCompany'sability to negotiatethe lowestcostsfor its customers.

The Freedom of Information Act (FOIA) grants a public body like this

Commissionthe discretion to withhold exemptedmaterials from public disclosure.

Campbell v. Marion County Hospital, 354 S.C. 274, 580 S.E. 2d 163, 166 (Ct. App.

2003). "Trade secrets" are one of the materials exempt from public disclosure under

FOIA. See S.C. Code Ann. § 30-4-40 (a) (1). When the entire "trade secret" definition is

read, it is evident "that the legislature intended the 'trade secret' exemption to protect an

organization's studies or preparations in its quest to produce or sell its product or

service..." Campbell v. Marion County Hospital, 580 S.E. 2d at 169.Upon reflection,
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despitethe dicta in our ruling in OrderNo. 2008-327,the requestedinformationoncost

estimatesalsofalls within thedefinitionof a"tradesecret"pursuantto theSouthCarolina

TradeSecretsAct. SeeS.C.CodeAnn. § 39-8-20(5). TheLeeNuclearStationcostdata

is clearlya compilationof informationthathasactualor potentialcommercialvalue.

FOIA also allows the Commissionto exemptdocumentsrelatedto proposed

contractualarrangements."[C]onfidential proprietary informationprovidedto a public

body for economicdevelopmentor contractnegotiationspurposesis not requiredto be

disclosed."S.C.CodeAnn. § 30-4-40(a) (5) (c). Duke is currentlyengagedin contract

negotiationswith vendors.We holdthat to publicly announcea costestimateat this stage

wouldharmtheCompany'sability to getthe lowestprice.

Further,wecorrectlyruledthat thehearingshouldbecloseddar'ingthediscussion

of the costestimatesfor theproject asallowedby FOIA. TheAct specificallyprovides

thatapublicbodycanclosea meetingto thepublic whendiscussingnegotiationsincident

to proposedcontractualarrangements.Se_eeS.C.CodeAnn. § 3-4-70(a) (2). The South

CarolinaSupremeCourthasupheldthe Commission'sprotectionof similar information

involving the disclosureof contractsduring a semi-annualreview of fuel purchasing

practicesof SouthCarolina Electric & Gas Company.Hamm v. S.C. Public Service

Commission, supra. In that case, the Consumer Advocate requested the production of

SCE&G's coal purchasing contracts and coal transportation contracts. SCE&G objected

to the production on the ground that publication of the contracts would impair its

negotiating position in the future with coal vendors and transpm_ation service providers.

SCE&G's Motion for a protective order did not seek to prevent the Consumer Advocate



DOCKETNO. 2007-440-E- ORDERNO.2008-417
JUNE9, 2008
PAGE34

from viewing the contractspursuantto a confidentiality agreement.It only soughtto

preventthe documentsfrom becomingpublic. The Commissiongrantedthemotion and

theCourtupheldtheruling. Harem v. P.S.C., 439 S.E. 2d at 853-854.

Similarly, in the present case, FoE was not prevented from viewing the contracts.

Had it signed a confidentiality agreement, it would have had the opportunity to review

the cost information. This Commission believes, however, that a public viewing of the

cost information at this time would impair Duke's ability to negotiate with vendors.

Accordingly, the hearing was properly closed for testimony on the cost estimates. See

also S.C. Code Ann. § 58-3-225 (A) (Supp. 2007), which holds that hearings conducted

before this Commission must be conducted under procedures designed to protect the

rights of all parties. Under the present scenario, we hold that an impairment of Duke's

ability to negotiate with vendors by public release of the cost information on the Lee

facility would unduly infringe upon Duke's rights and its customers' interests in limiting

Duke's costs. Accordingly, our holdings on confidentiality in this matter are in concert

with case and statutory law, and we overrule FoE s contlnumg objections.

J. EVIDENCE AND CONCLUSIONS RELATED TO WESTINGHOUSE/STONE

& WEBSTER MOTION FOR PROTECTIVE ORDER

FINDING NO. 11

Concma'ent with the hearing process in this matter, Westinghouse/Stone &

Webster moved for an amendment to their original April 7, 2008 Motion for Protective

Order to include additional materials. The original Motion asked for protection of the

AP1000 Price Book for the W.S. Lee III Units #1 and #2, dated December 17, 2007 ("the
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PriceBook") and (2) PriceBook TransmittalLetter from Daniel S.Lipman and David

Barry to H. BrewBah'on,datedDecember14,2007("the TransmittalLetter"). Order No.

2008-327 held this original Motion in abeyance. Order No. 2008-327 at 7. On April 30,

2008, counsel for Duke sent a letter to counsel for Westinghouse/Stone & Webster,

putting them on notice of additional documents that were created by Westinghouse/Stone

& Webster that were in Duke's possession and that Duke intended to identify in response

to FoE's discovery requests and in response to Order No. 2008-327. The specific

documents are described in Duke's list of confidential information and are designated by

Bates stamp numbers as follows:

(a) Letter from Pete Harden of Westinghouse to Ken Rice, Senior Som'cing

Specialist, of Duke Energy Corporation. Re: revised offer for services related to

AP1000 Plan (Attachment to June 4 memo to file). [DUKE000155-157].

(b) Westinghouse Phase I Offer for AP1000 Plan (Attachment to June 4 memo to

file). [DUKE000158-165].

(c) Letter from Charles Zappile of Shaw, Stone & Webster to Ken Rice, Senior

Sourcing Specialist, of Duke Energy Crop. Re: Proposal for Phase I of Lee

Nuclear Plant. (Attachment to June 4 memo to file). [DUKE000166-169].

(d) Letter fi'om Peter Harden of Westinghouse to Ken Rice, Senior Sourcing

Specialist, of Duke Energy Corp. re: Revised offer for Training Development.

(Attachment to June 4 memo to file). [DUKE000170-173].

(e) AP1000 Project Cost Book. (Attachment to June 4 memo to file).

[DUKE000178-198].
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According to Westinghouse/Stone& Webster, the referenceddocuments

containinformationvery similar in natureto the informationcontainedin the PriceBook

and TransmittalLetter. Thus, the referenced documents are confidential, commercially-

sensitive, trade secret information that should not be disclosed in this proceeding,

according to Westinghouse/Stone & Webster.

We grant the proposed request to amend the original Motion for Protective

Order, and we now grant the Amended Motion for Protective Order. We deny so much of

the FoE Motion to Compel as may address the Westinghouse/Stone & Webster material

as addressed above. First, it appears to this Commission that the documents proposed for

addition to the Motion are similar in nature to the original documents proposed for

protection. Therefore the amendment is appropriate. Second, we believe that the materials

in question addressed by the amended Motion are subject to the same confidentiality

concerns as previously addressed by this Commission above, and also constitute "trade

secrets" and matters related to the negotiation of contracts. We have addressed our

reasoning in these areas above. Accordingly, the amended Motion of Westinghouse/Stone

& Webster is granted. The FoE Motion to Compel is denied, inasmuch as it addresses

portions of the Westinghouse/Stone & Webster Motion.

III. CONCLUSION

The Commission finds that Duke Energy Carolinas has met its burden of

establishing the reasonableness and prudence of its decision to incur project development

costs for the Lee Nuclear Station by a preponderance of the evidence. The Commission

therefore approves the Company's application as filed, and approves the Company's
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decisionto incurpreconstructioncostsfor the LeeNuclearStationfor theSouthCarolina

allocableshareof the$230million, throughDecember31,2009.

IV, ORDER

IT IS,THEREFOREORDERED,ADJUDGED,AND DECREEDTHAT:

1. The Application filed in this docket shouldbe, andthe sameis hereby,

approved;

2. Duke Energy Carolinas' decision to incur Lee Nuclear Station pre-

constructiondevelopmentcostsasdescribedin its application,testimonyandexhibits is

reasonableandprudent.

3. Duke Energy Carolinas' is authorized to incur the South Carolina

allocableshareof the $230million in LeeNuclearStationprojectdevelopmentcostsas

describedin its application,testimonyandexhibits,throughDecember31,2009.

4. For ratemakingpurposes,the issuanceof this Orderdoesnot constitute

approvalof thereasonablenessor prudenceof specificprojectdevelopmentactivitiesor

recoverabilityof specific itemsof cost,andthe approvaland grantcontainedherein is

without prejudiceto the right of anyparty to take issuewith the treatmentof specific

projectdevelopmentcosts.
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5. This Ordershallremainin full forceandeffectuntil furtherorder of the

Commission.

BY ORDEROFTHE COMMISSION:

G.O'Neal Hamilton,Chairman

ATTEST:

C. RobertMoseley,Vice Chairman

(SEAL)


